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In the Court of Appeals of the District of Columbia. 

No. 2452. 

The United States, Appellant, 

vs. 

Alice Allen, alias Alice Redd, et al. 

a Supreme Court of the District of Columbia. 

Criminal, No. 26124. 

The United States 
vs. 

Alice Allen, alias Alice Redd. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were liled and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Recognizance for Appearance of Defendant. 

In the Supreme Court of the District of Columbia, Holding a 

Criminal Court. 

Criminal, No. 26124. 

The United States 
vs. 

Alice Allen, alias Alice Redd. 


Charge, Grand Larceny. 

The Defendant and William J. Howard, her surety, acknowledge 
themselves indebted to the United States in the sum of Two Hundred 
(200) dollars, to be levied of their and each of their lands and tene¬ 
ments, goods and chattels, if the said defendant fail to appear before 
this Court from day to day at the present and subsequent terms 
thereof, and answer any indictment that may be brought against 
her; until finally disposed of or if the said defendant depart the 
Court without leave. 

Acknowledged in open Court before me, 

J. R. YOUNG, Clerk, 
By S. McC. HAWKEN, 

Assistant Clerk. 

Surety examined and approved by U. S. Attorney. 

i— 2462 
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2 Presentment for Larceny. 

Filed in Open Court October 19, 1908. 
******* 

Oct. Term, A. 1). 1908. 


District of Columbia, To wit: 

We, the Grand Jurors of the United States of America, in and for 
the District aforesaid, upon our oaths, do present Alice Allen alias 
Alice Redd for larceny at the District aforesaid, on the 14th day of 
Oct. A. 1). 1908. 

This presentment made on the evidence of Frank Baur (Otlicer), 
Mrs. Elizabeth M. Harper. 

LOUIS P. SHOEMAKER, Foreman. 


Indictment. 

Filed in Open Court October 19, 1908. 

In the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 

October Term, A. I). 1908. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for 
the District of Columbia, aforesaid, upon their oath, do present: 

That one Alice Allen, otherwise known as Alice Redd, 
3 late of the District aforesaid, on the eighteenth day of August, 
in the year of our Lord one thousand nine hundred and 
seven, with force and arms, at the District aforesaid, one watch of 
the value of forty dollars, one neck chain of the value of fifteen 
dollars, one locket of the value of five dollars, one ring of the value 
of five dollars, two breast pins, each of the value of five dollars, and 
eighteen dollars in money of the value of eighteen dollars, of the 
goods, chattels, and moneys of Elizabeth Harper, then and there 
being and in her possession found, feloniously did steal, take and 
carry away, against the form of the statute in such case made and 
provided, and against the peace and government of the said Lhiited 
States. 

DANIEL W. BAKER, 

Attorney of the United States in and 

for the District of Columbia. 

(Endorsed:) No. 26124. United States vs. Alice Allen, alias 
Alice Redd. Larceny. Witnesses: Frank Baur, M. P., Elizabeth 
M. Harper. A true bill. Louis P. Shoemaker, Foreman. 
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4 Supreme Court of the District of Columbia. 

Thursday, December 17", A. D. 1908. 

The Court resumes its session pursuant to adjournment Mr. Jus¬ 
tice Barnard, presiding. 

* * * * * * * 

Now comes here the Attorney of the United States, and moves 
the Court that the defendant he called for arraignment, and there¬ 
upon the defendant having failed to appear, and her surety, William 
J. Howard, having failed to produce her, according to the tenor of 
her recognizance, although they were severally called so to do, it 
is considered, that the United States recover against them the sum of 
two hundred dollars ($200.00), unless upon notice of this judgment, 
sufficient cause to be shown to the contrary; and upon motion of 
the Attorney of the United States, the Court awards a Bench War¬ 
rant for the arrest of said defendant, which is issued accordingly. 


Bench Warrant. 

Issued December 17, 1908. 

******* 

The President of the United States to the United States Marshal for 
the District of Columbia, Greeting: 

You are hereby commanded to take the defendant Alice 
5 Allen alias Alice Redd, if to be found in your District, and 
her have before the Criminal Court for the said District of 
Columbia (immediately) to answer the United States touching the 
offense charged against her. 

Hereof fail not, and have there then this writ, so indorsed as to 
show how you have executed it. 

Witness, the Honorable Harry M. Clabaugh, Chief Justice of 
said Court, the 17th day of Deer, A. D. 1908. 

[seal.J J. R. YOUNG, Clerk , 

By W. F. LEMON, 

Assistant Clerk. 


Return of United States Commissioner. 

Filed December 29, 1908. 

In the District Court of the United States for the Eastern District of 

Pennsylvania. 

* * * * * * * • 

I hereby return into the office of the Clerk of the said Court a 
copy of the affidavit of complaint, as also of the warrant issued by 
me in the above case, the examination of Frederick M. Cornwell 
and George L. Williams witnesses for the prosecution therein, and 
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Copy of commitment of Defendant in default of bail in $600 to 
await a warrant for her removal to Washington D. C. 

Philadelphia, December 22 A. D. 1008. 

WM. W. CRAIG, 

United States Commissioner. 


6 A true copy. 

WM. W. CRAIG, 

United States Commissioner, 

Eastern District Penna., Phila. 


Affidavit for Wanant of Arrest. 

******* 

Eastern District of Pennsylvania, ss: 

Frederick M. Cornwell, being duly sworn according to law 
doth depose and say that he is informed and verily believes that 
heretofore, to wit: on tlie eighteenth day of August, A. D. 1907, 
one Alice Allen alias Alice Redd, late of the city of Washington, 
in the District of Columbia, did. at the city of Washington aforesaid, 
knowingly, wilfully, unlawfully and feloniously steal, take and carry 
away certain property then and there belonging to one Elizabeth 
Harper, to wit: one watch of the value of forty dollars, one neck 
chain of the value of fifteen dollars, one locket of the value of five 
dollars, one ring of the value of five dollars, two breast pins, each of 
the value of five dollars, and eighteen dollars lawful money currency 
of the United States of America; contrary to the form of the act of 
Congress in such case made and provided, and against the peace and 
dignity of the United States of America. 

FREDERICK M. CORNWELL. 


Sworn to and subscribed before me this 18th day of December, 
A. D. 1908. 

WM. W. CRAIG, 

United States Commissioner, 
Eastern District, Penna., Phila. 


7 Warrant to Apprehend. 

United States, 

Eastern District of Pennsylvania. 

To the Marshal of the United States of the said District: 

Whereas, complaint on oath hath been made to me, charging, that, 
heretofore, to wit, on or about the 18th day of August A. D. 1907 
at Washington in the District of Columbia, one Alice Allen alias 
Alice Redd did knowingly, wilfully, unlawfully and feloniously 
steal, take and carry away certain property then and there belong¬ 
ing to one Elizabeth IIari>er, to wit: one watch of the value of forty 
dollars, one neck chain of the value of fifteen dollars, one locket 
of the value of five dollars, one ring of the value of five dollars, two 
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breast pins, each of the value of five dollars, and eighteen dollars, 
lawful money currency of the United States of America; contrary 
to the form of the Act of Congress in such case made and provided. 

Now, therefore, you are hereby commanded, in the name of the 
President of the United States of America, to apprehend the said 
Alice Allen alias Alice Redd and bring her body forthwith before 
me to answer the said complaint and to be dealt with according to 
law, for the said offense. 

Given under my hand and seal this 18tli day of December 

8 A. D. 1908, and in the 133rd year of the Independence of 
the United States. 

[seal.] WM. W. CRAIG, [seal.] 

U. S. Commissioner, Eastern District of Penna . 

(Endorsed:) 1908, December 18th, “C. C.” So answers John B. 
Robinson, U. S. Marshal. Per Abram B. Myers, Deputy. Returned 
and filed. Dec. 18, 1908. Wm. W. Craig, U. S. Commissioner. 

Hearing Before U. S. Commissioner Craig. 

In the Commissioner’s Court of the United States for the Eastern 

District of Pennsylvania. 

******* 

Philadelphia/ December 18, 1908. 

Warrant returned “C. C.” 

Defendant brought up. 

Present: John C. Swartley, Esq., for the United States. 

Fred. M. Cornwall, sworn. 

Am a member of the Metropolitan Police Force, Washing- 

9 ton, D. C. I identify the defendant as the person named in 
the copy of the indictment here produced. Of my personal 

knowledge I know that some of the jewelry mentioned in the in¬ 
dictment was taken from her at the time of her arrest. She had a 
hearing, was held with bail to answer and when called for trial 
made default in her appearance. We learned that she was in Phila¬ 
delphia, and so notified the authorities here. 

t 

George L. Williams, sworn. 

Live 743 N. Uber Street, Philadelphia. Am a member of the 
Philadelphia Police Force. On information furnished our Depart¬ 
ment I arrested this defendant this morning at 1620 Waverly Street. 
She said she knew what the charge was and that she is the person 
mentioned in the warrant. 

In default of bail in the sum of $600 the defendant is committed 
to await a warrant for her removal to the city of Washington, D. C., 
where her trial is to be had. 

WM. W. CRAIG, 

United States Commissioner, 

Eastern District, Penna., Phila. 
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Bench Warrant. 


In the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 

******* 

[Across the face:] Dec. IS, 1908. Win. W. Craig, United States 
Commissioner, Eastern District of Penna., Phila. (Seal.) 


The President of the United States to the United States Marshal for 
the District of Columbia, Greeting: 

You are hereby commanded to take the defendant Alice 
10 Allen alias Alice Redd, if to be found in your District, and 
her have before the Criminal Court for the said District of 
Columbia, (immediately) to answer the United States touching the 
offense charged against her. 

Hereof fail not, and.have there then this writ, so indorsed as to 
show how you have executed it. 

Witness, the Honorable Harry M. Clabaugh, Chief Justice of said 
Court, the 17th dav of December, A. D. 1908. 

[seal.] ‘ J. R. YOUNG, Clerk, 

By S. McC. HAWKEN, 
Assistant Clerk. 


(Copy.) 

Indictment. 

Filed in Open Court Oct. 19, 1908. 

In the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 

October Term, A. D. 1908. 

[Across the face:] Dec. 18, 1908. Win. W. Craig, United States 
Commissioner, Eastern District Penna., Phila. (Seal.) 

District of Columbia, ss: • 

The Grand Jurors of the United States of America, in and for 
the District of Columbia, aforesaid, upon their oath, do present: 

That one Alice Allen, otherwise known as Alice Redd, late of 
the District aforesaid, on the eighteenth day of August in the year 
of our Lord one thousand nine hundred and seven, with force 
11 and arms, at the District aforesaid, one watch of the value 
of forty dollars, one neck chain of the value of fifteen dollars, 
one locket of the value of five dollars, one ring of the value of five 
dollars, two breast pins, each of the value of five dollars, and eighteen 
dollars in money of the value of eighteen dollars, of the goods, chat¬ 
tels, and moneys of Elizabeth Harper, then and there being and 
in her possession found, feloniously did steal, take and carry away, 
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against the form of the statute in such case made and provided, 
and against the peace and government of the said United States. 
(Sig.) DANIEL W. BAKER, 

Attorney of the United States in 

and for the District of Columbia. 

(Endorsed:) No. 261*24. United States vs. Alice Allen, alias 
Alice Redd. R. G. Larceny. Witnesses: Frank Baur, M. P., 
Elizabeth M. Harper. A true bill. (Sig.) Louis P. Shoemaker, 
Foreman. 

12 Authentication. 

Supreme Court of the District of Columbia. 

I, John R. Young, Clerk of the said Court, do hereby certify that 
the following copy of indictment, annexed to this certificate, is a 
true copy of the original on file and of record in said office, and 
that said original indictment is pending in said Court. 

Witness my hand and the seal of said Court, this 17th day of 
December, 1908. 

[seal.] J. R. YOUNG, Clerk, 

By S. McC. HAWKEN, 

Asst Clerk. 

I, Harry M. Clabaugh, Chief Justice of said Court, do certify the 
foregoing attestation by John R. Young, Clerk of the said Court, 
to be in due form. 

Witness my hand and seal this 17th day of December, 1908. 

HARRY M. CLABAUGH, [seal.] 

Chief Justice. 

I, John R. Young, Clerk of said Court, hereby certify that the 
Honorable Harry M. Clabaugh, whose genuine signature is 

13 subscribed to the foregoing certificate, was, at the time of 
signing and attesting the same, Chief Justice of said Court, 

duly commissioned and qualified. 

Witness my hand and the seal of said Court, this 17th day of 
December, 1908. 

[seal.] J. R. YOUNG, Clerk, 

By S. McC. HAWKEN, 

Ass t Clerk. 

Commitment. 

United States of America, 

Eastern District of Pennsylvania , set: 

The President of the United States of America to the Marshal of 
said District and to the Keeper of the Criminals’ Apartment of 
the Philadelphia County Prison at Moyamensing: 

These are to command you, the said Marshal, forthwith to deliver 
into the Custody of the said Keeper the body of Alice Alien alias 
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Alice Redd charged on oath, before Win. W. Craig, United States 
Commissioner, with Larceny committed in Washington I). C. con¬ 
trary to the act of Congress in such case made and provided. 

And you, the said I\eej>er of the said. Prison, are hereby required 

to receive the said Alice Allen alias Alice Red.d into vour 

w 

14 custody in the said Prison, and the same safely keep to await 
a warrant for her removal to District of Columbia at Wash¬ 
ington or until she shall be discharged by due course of law. 

Witness the Hand and Seal of the said Commissioner, at Phila¬ 
delphia, this 18th day of December A. D. 1908 and in the — year of 
the Independence of the United States. 

[seal.] W. W. CRAIG, 

United States Commissioner- 

(Endorsed:) Filed Dec. 22, 1908. December 18, 1908. Deliv¬ 
ered into Custody. So answers John R. Robinson, U. S. Marshal, 
Per Abram Myers, Deputy U. S. Marshal. 
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Warrant for He moral of Defendant, &c. 


United States of America, 

Eastern District of Pennsylvania, set.: 

The President of the United States of America to the Marshal of the 

Eastern District of Pennsylvania, Greeting: 

W hereas Alice Allen alias Alice Redd has been brought before 
me upon a commitment made by a United States Commissioner in 
this District, for the purpose of obtaining a warrant for the removal 
of the said Alice Allen alias Alice Redd to the District of Columbia 
in which District the offence for which said prisoner has been so 
committed is to be tried, the copy of which commitment returned 
by the Commissioner, as also all other proceedings returned by him 
are hereto annexed: 

And whereas the United States District Attorney for the Eastern 

•> 

District of Pennsylvania has made application to me, under the 
provisions of the statutes of the United States in that behalf pro¬ 
vided, for a warrant for the removal of the said prisoner to the said 
District of Columbia, and an examination into the matter having 
been made bv me: 

Now, therefore, you are hereby commanded, in the name of the 
President of the LAiited States of America, to remove the 
10 said prisoner now in your custody,, forthwith to the said Dis¬ 
trict of Columbia and there deliver him to the Marshal of 
the said District of Columbia or some other proper officer, authorized 
to receive the said prisoner, in order that he may be dealt with ac¬ 
cording to law, and make return what you shall have done, together 
with this writ, to the Clerk of the Supreme Court for the said Dis¬ 
trict of Columbia. 

Given under my hand and seal of the District Court of the United 
States for the Eastern District of Pennsylvania, at the city of Phila- 
delphia, this 23rd day of December A. I). 1908, and in the One 
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Hundred and thirty-third year of the Independence of the said 
United States. 

[seal.] john b. McPherson, 

Judge of the District Court. 

Attest: 

WM. W. CRAIG, 

Clerk District Court. 

(Endorsed.) 

I hereby certify, that in obedience to the within Warrant, I have 
removed Alice Allen alias Alice Redd the prisoner within named, 
and on the twenty-ninth day of December, A. I). 1908, delivered 
her into the custody of the Marshal of the United States for 

17 the District of Columbia at Washington. 

JOHN B. ROBINSON, 

United States Marshal, 

By ABRAM B. MYERS, 

Deputy. 

Supreme Court of the District of Columbia. 

Wednesday, January 13, A. D. 1909. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Gould, presiding. 

******* 

Come as well the Attorney of the United States as the defendant, 
in proper person, in custody of the Warden of the United States Jail 
in and for the District of Columbia, and by her Attorney Paul E. 
Lesh, Esquire; whereupon the defendant by leave of the Court with¬ 
draws her plea of not guilty to the indictment herein and pleads 
thereto guilty of }>etit larceny and submits to the mercy of the Court; 
whereupon it is considered by the Court that for her said offense 
of petit larceny the defendant be imprisoned in the United States 
Jail in and for the District of Columbia for the period of Six (6) 
months to take effect from and including this date. 

Upon motion of the Attorney of the United States it is' 

18 ordered that the locket held in this case by the Property 
Clerk be restored to Elizabeth M. Harper from whom it was 

stolen and that the other property held in this case by said Property 
Clerk be returned to the defendant. 

Motion to Set Aside Forfeiture. 

Filed in Open Court, April 26, 1912. 
******* 

Now comes the surety, William J. Howard, by and through his 
counsel, and moves the Court to satisfy of record the forfeiture of 
the bond entered in the above entitled cause. 

M. W. SULLIVAN, 
Attorney for Surety. 


2—2452 
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Clarence R. Wilson, Esq., United States Attorney. 

Sir: Please take notice that I will call the above motion to the 
attention of Mr. Justice Anderson on Friday, the 26th day of April 
1912 at ten (10) o'clock A. M., or as soon thereafter as counsel can 

be heard. • 

M. W. SULLIVAN, 

Attorney for Surety. 

19 Supreme Court of the District of Columbia. 

Friday, June 28th, A. D. 1912. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Anderson presiding. 

* * * * * * * 

Come as well the Attorney of the United States as Wm. J. Howard, 
surety in the above entitled case, by his attorney M. W. Sullivan, 
Esquire; whereupon the motion of the surety, to set aside the for¬ 
feiture of the recognizance, heretofore had in this case, having been 
argued and submitted, is now by the Court granted; whereupon the 
Attorney of the United States notes an appeal to the Court of Ap¬ 
peals, from the judgment of the Court in this case. 

Assignments of Error. 

Filed July 11, 1912. 

******* 

1. The Court erred in granting the motion of the surety of the 
defendant to set aside and vacate the forfeiture of the recognizance 
in the above entitled cause. 

2. The Court erred in setting aside and vacating the forfeiture 
of the recognizance in the above entitled cause. 

3. The Court erred in holding and deciding that it had the power, 

after the expiration of the term at which said recognizance 

20 was forfeited, to set aside and vacate said forfeiture. 

4. The Court erred and abused the discretion vested in it, 
in holding and deciding that the forfeiture of the recognizance in 
the above entitled cause ought to be set aside and vacated after the 
expiration of the term in which said recognizance was forfeited. 

CLARENCE R. WILSON, 

U. S. Attorney, D. C. 

Order to Prepare Transcript of Record. 

Filed July 11, 1912. 

******* 

Mr. John R, Young, Clerk. 

Dear Sir: Please prepare transcript of record in the above entitled 
cause on appeal to the Court of Appeals, and include therein the 
following papers on file in this cause: 

1. Recognizance, June 22, 1908. 

2. Presentment and indictment, October 19, 1908. 




THE UNITED STATES VS. ALICE ALLEN, ETC. 11 

3. Forfeiture of recognizance and bench warrant, December 17, 
1908. 

4. Warrant of removal, December 29, 1908. 

5. Plea, January 13, 1909. 

21 6. Sentence, January 13, 1909. 

7. Motion to set aside forfeiture, April 26, 1912. 

8. Motion to set aside forfeiture granted and appeal noted in 
open Court, June 28, 1912. 

9. This praecipe. 

10. Assignment of errors. 

CLARENCE R. WILSON, 

Attorney of the United States in 

and for the District of Columbia. 

Service of the foregoing, with carbon copy thereof, hereby ac¬ 
knowledged, this 10th day of July A. D. 1912. 

MICHAEL W. SULLIVAN, 
Attorney for Wm. J. Howard, Surety. 


Memorandum. 

Clerk’s costs—$2.75. 


22 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
21, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 26124 criminal, wherein The 
United States is Plaintiff and Alice Allen alias Alice Redd is De¬ 
fendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 13tli day of August, 1912. 

[Seal Supreme Court of the District of Columbia] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2452. The United States, appellant, vs. Alice Allen, alias Alice 
Redd et al. Court of Appeals, District of Columbia. Filed Aug. 14 
1912. Henry W. Hodges, Clerk. 
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THE UNITED STATES, Appellant, 

V8. 

ALICE ALLEN, Alias ALICE REDD, and WILLIAM 

J. HOWARD, Surety. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

Oil June 22, 1908, William J. Howard entered as surety 
upon the recognizance of Alice Allen, alias Alice Redd, 
charged with the offense of grand larceny, in the sum of 
two hundred dollars ($200.00), for her appearance in court 
when wanted by the Government. Presentment was made 
by the grand jury against her on October 19, 1908, and an 
indictment had of the same date (R., 1, 2). 
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December 17, 1908, defendant was called for arraignment. 
Failing to respond, her surety was called to produce her. 
I pon his failure to do so, her recognizance was forfeited 
and a bench warrant ordered and issued (R., 8). The de¬ 
fendant Alice Allen was afterwards located by the Govern¬ 
ment and apprehended in Philadelphia. A hearing was 
had before the United States commissioner for that dis¬ 
trict, and upon satisfactory proof a warrant for removal was 
had. The defendant was surrendered to an officer of the 
United States in and for the District of Columbia (R., 8-9). 
(hi January 18, 1909, the defendant Alice Allen appeared 
in court and entered a plea of guilty to petit larceny, and 
was sentenced to six months in the District jail, which she 
served (R., 9). 

April '20, 1912, William J. Howard, the surety, through 
his attorney, filed a motion in the Supreme Court of the Dis¬ 
trict of Columbia to satisfy of record the penalty of the bond 
in the above-entitled cause. After argument by counsel 
for the respective parties the motion of the surety to set 
aside the forfeiture of the recognizance was granted, and 
from the granting of that motion the United States appealed 
(R., 10). 


Assignments of Error. 

I. The court erred in granting the motion of the surety 
of the defendant to set aside and vacate the forfeiture of 
the recognizance in the above-entitled cause. 

II. The court erred in setting aside and vacating the for¬ 
feiture of the recognizance in the above-entitled cause. 

III. The court erred in holding and deciding that it had 
power, after the expiration of the term at which said re¬ 
cognizance was forfeited, to set aside and vacate said for¬ 
feiture. 












3 

IV. The court erred, and abused the discretion vested in 
it, in holding and deciding that the forfeiture of the recog¬ 
nizance in the above-entitled cause ought to be set aside and 
vacated after the expiration of the term in which said recog¬ 
nizance was forfeited. 

\ . The court erred, and abused the discretion vested in 
it, in holding and deciding that the forfeiture in the above- 
entitled cause ought to be set aside and vacated after the 
expiration of the term, without allowing the Government 
its costs. 


Preliminary Statement. 

As the legal points in this case are the same as those 
raised in the case of United States vs. Joseph von Jenney 
et al., No. 2451, it is respectfully requested that the two 
cases be considered together. 

ARGUMENT. 

The attention of the court is invited to the authorities 
upon which counsel for appellant rely in their brief in the 
case of United States vs. von Jenney et al. Hence it will 
suffice here to recapitulate the facts as above set out, with 
comment thereon. 

It will l>e noted that in this case the default u:as willful, 
and that while it is true the defendant Alice Allen paid 
the penalty of the offense, it was not due to any effort on 
the part of the surety. So far as disclosed by the record, 
the surety did nought for the apprehension of the defend¬ 
ant. The Government, at its own expense and by its own 
vigilance, apprehended and brought the defendant to justice. 

It may be argued that the defendant having served her 
sentence, the ends of justice demand the relief of the surety 
by a remission of the forfeiture. The facts do not support 
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the contention. As above stated, the default was willful, 
and it was neither due to the vigilance of the defendant 
surety nor to repentance on the part of the defendant Allen 
that the penalty of the crime was paid, but simply and 
solely to the activity of the Government. To say that the 
surety should be released because the Government appre¬ 
hended the defendant and punished her would be to say 
in every case of this character that the Government, how- 
ever heinous the offense or negligent the surety, would have 
to stand idly by and wait on the surety to produce the de¬ 
fendant or suffer the penalty of its own activity by releasing 
the surety for so doing, irrespective of the costs and trouble 
to which it had been put by the willfulness of the defendant 
and the negligence of the surety. 

For the reasons above given we respectfully submit that 
the judgment of the court Mow should be reversed. 

Respectfully submitted, 

CLARENCE R. WILSON, 

United States Attorney, D. C. 

JAMES A. COBB, 

Special Assistant to the 

United States Attorney, D. C. 
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Statement of the Case. 

This case is in this Court on an appeal by the United 
States from an order of the Supreme Court of the District 
of Columbia, granting a motion made on behalf of William 







J. Howard for the remission of the penalty of a bail bond, 
which the said William J. Howard had signed as surety 
for one Alice Allen alias Alice Redd, who had been in¬ 
dicted for a criminal offense in this District, the motion 
having been made entirely under the provisions of Sec. 
1020 of the Revised Statutes of the United States and was 
in no sense, nor was it ever intended to be, a motion to 
vacate or set aside a judgment. 

The facts in this case are admitted, and the only ques¬ 
tion, so far as this case is concerned, for this Court to 
decide is whether or not the Court below had the right to 
remit the penalty of a bail bond under Sec. 1020 of the 
Revised Statutes after the term in which the forfeiture of 
said bail bond had expired. 

Slote the language of Section 1020 of the Revised 
Statutes: 

“When any recognizance * * * is forfeited 

by a breach of the condition thereof, such court may 
* * * remit the whole or a part of the pen¬ 
alty. whenever it appears to the court that there has 
been no wilful default of the party, and that a trial 
can, notwithstanding, be had in the cause.” * * * 

Argument. 

The motion made by the Court below was not a motion 
to vacate or set aside a judgment, but was an application to 
the Court to exercise its discretion under Sec. 1020, R. S., 
and remit the penalty of the bond. 

In the case of United States vs. Jenkins, 176 Fed., 672, 
which is the leading case upon construction and scope of 
Section 1020 of the Revised Statutes of the United States, 
reads as follows: 
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‘‘When any recognizance in a criminal cause, taken 
for, or in, or returnable to, any court of the United 
States, is forfeited by a breach of the condition there¬ 
of, such court may, in its discretion, remit the whole 
or a part of the penalty, whenever it appears to the 
court that there has been no wilful default of the 
party, and that a trial can, notwithstanding, be had 
in the cause, and that public justice does not otherwise 
require the same penalty to be enforced.” 

This application need not be made within the term at 
which the judgment was entered, but may be made at any 
time, either before or after the term has expired. 

United States vs. McGlashen, 66 Fed., 537; 

United States vs. Traynor, 173 Fed., 114; 

United States vs. Jenkins, 176 Fed., 672; 

Hunter vs. United States, 195 Fed., 253. 

The Government should not oppose this application be¬ 
cause the object of taking a recognizance is not to enrich 
the Treasury but to insure the appearance for trial of those 
charged with crime, and in the present case the fact that 
the defendant did later appear in Court, plead guilty and 
was sentenced to six months in jail, which sentence she 
served, we submit meets the ends of justice. 

United States vs. Fealy, 1 Brock., 255 (Fed. cases 
No. 15,082). 

United States vs. Jenkins, 176 Fed., 672. 

The remission of the penalty was within the sound dis¬ 
cretion of the Court below and should not be, by this Court, 
disturbed, except for error in matter of law, or legal in¬ 
terference. 

United States vs. Barger, 20 Fed., 500. 

United States vs. Santos, Fed. Cases No. 16,022. 
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We, therefore, submit that the lower Court had the right 
to pass the order remitting the penalty of the recognizance 
in this case, and in doing so exercised a discretion which 
was exclusively given to it under the statute, and that said 
order should be affirmed with costs to this appellee. 

Respectfully submitted, 

Michael W. Sullivan, 
Attorney for Appellee, William J. Hozvard. 

Washington, D. C., October 12, 1912. 
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